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May 8, 2000
MEM ORANDUM

TO: Purchasing Offices
Departments, Institutions, Agencies
Commonwealth of Virginia

FROM: Ron Bdl
Director

SUBJECT:  Procurement Information Memoranda (PIM) #98-005

Enclosed is PIM #98-005 representing severa changes to the September 1998 edition of
the Agency Procurement and Surplus Property Manual (APSPM). Please insert or replace the
pages enclosed; the appropriate page numbers are shown at the bottom of the page. The location
of text changes are indicated by an arrow in the margin ().

Appendix C contains a log in which to list the PIM number and date of revision. This
letter and the corresponding PIM #98-005 should be filed in the back of the Appendix C log.
Replacement pages should be inserted as indicated.

Section Summary of Changes Replacement Pages as | ndicated

Appendix Limitation of Liability Clause Insert new pages B-7 and B-22
B, Section | added to optional Special Terms
11, Pages and Conditions

B-7 & B-22

If you should have questions about the changes noted, please contact Nancy M. Davis at
804-786-0323 or ndavis@dgs.state.va.us.
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SECTION 11

SPECIAL TERMS AND CONDITIONS
GOODSAND NONPROFESSIONAL SERVICES

The following is an index of special terms and conditions clauses that are to be used at the buyer’s discretion in IFBs and
RFPs as the individual procurement may dictate. These clauses cover a broad spectrum of goods, printing, and services and
are followed by a brief explanation (indicated by an asterisk *) of when each should be used. Other special terms and
conditions may be developed and included in the solicitation when appropriate.

INDEX - SPECIAL TERMS AND CONDITIONS

1 ADVERTISING B-8
2 ASBESTOS B-8
3. AS-BUILT DRAWINGS B-8
4. AUDIT B-8
5. AUTHORIZED USERS B-8
6. AVAILA BILITY OF FUNDS B-8
7. AWARD OF CONTRACT B-9, 10
8. BEST AND FINAL OFFER B-10
9. BID ACCEPTANCE PERIOD B-10
10. BID BOND OR GUARANTEE B-10
11. BID PRICES B-10
12. BLANKET FIDELITY BOND B-10
13. CANCELLATION OF CONTRACT B-11
14. CERTIFICATION OF MEAT PRODUCTS B-11
15. CERTIFIED TEST REPORT B-11
16. CONTRACTOR /SUBCONTRACTOR LICENSE REQUIREMENT B-11
17. CONTRACTOR REGISTRATION B-11
18. CONTRACTOR'STITLETO MATERIALS B-12
19. DELIVERY B-12
20. DELIVERY AND STORAGE B-12
21 DELIVERY NOTIFICATION B-12
22, DISCOUNTS B-12
23. DRUG FREE WORKPLACE B-13
24, EXTRA CHARGES NOT ALLOWED B-13
25, FINAL INSPECTION B-13
26. FLAME RETARDANT CERTIFICATE B-13
27. IDENTIFICATION OF BID/PROPOSAL ENVELOPE B-13
28. INDEMNIFICATION B-14
29. INSPECTION OF JOB SITE B-14
30. INSTALLATION B-14
31 INSURANCE, MONEY AND SECURITIES B-14
32. LABELING OF HAZARDOUS SUBSTANCES B-14
59. LIMITATION OF LIABILITY B-22
33. LIQUIDATED DAMAGES B-14, 15
34. MAINTENANCE MANUALS B-16
35. MATERIAL SAFETY DATA SHEETS B-16
36. MINORITY/WOMEN OWNED BUSINESSES SUBCONTRACTING AND REPORTING B-16
37. NAME OF MANUFACTURER AND SHIPPING POINT B-16
38. NEGOTIATION WITH THE LOWEST BIDDER B-16
39. ORDERING OPTION B-17
40. PERFORMANCE AND PAYMENT BONDS B-17
41. PREBID/PREPROPOSAL CONFERENCE - MANDATORY/OPTIONAL B-17
42. PREVENTIVE MAINTENANCE B-17
43. PRICE ESCALATION/DE-ESCALATION B-18
44, PRIME CONTRACTOR RESPONSIBILITIES B-18
45. PRINTING B-18
46. PRINTING DEFINITIONS B-19
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* When Used: Include in solicitations to furnish and install equipment. May also be used in solicitations for
services such as moving, maintenance, removal of equipment, non-capital outlay construction projects, etc.

58. WORK ESTIMATES (TIME AND MATERIAL CONTRACTS): Under this time and material contract, the
contractor shall furnish the agency with a non-binding written estimate of the total costs to complete the work required.
The estimate must include the labor category(ies), the contractor’s hourly rates specified in the contract, and the total
material cost. Material costs shall be billed at contractor’s actual invoice costs (contractor shall furnish copies of all
invoices for materials) or discount off the list price, whichever is specified in the contract. If the agency determines that
the estimated price is not fair and reasonable, the agency has the right to ask the contractor to reevaluate the estimate. |If
the revised estimate is determined to be not fair and reasonable, the agency reserves the right to obtain additional quotes
from other vendors. A work order will be issued to the contractor, as the authority to proceed with the work, which will
incorporate the contractor’ s estimate and the terms and conditions of the contract. The contractor and his/her personnel
shall log in with the designated contract administrator each day before and after work to confirm labor hours.

* When Used: This clause may be used for all time and material contracts where the contractor furnishes
estimates prior to starting work for particular projects. Agencies should take the necessary steps to ensure that
it is protected from those cases where a contractor submits a low estimate and the invoice is much higher. Use of
this clause will provide that protection aslong asthe contractor isheld to the terms of thisclause.

—p 59. LIMITATION OF LIABILITY:

A. To the maximum extent permitted by applicable law, the contractor will not be liable under this contract for any
indirect, incidental, special or consequential damages, or damages from loss of profits, revenue, data or use of the
supplies, equipment and/or services delivered under this contract. This limitation of liability will not apply,
however, to liability arising from: (a) personal injury or death; (b) defect or deficiency caused by willful
misconduct or negligence on the part of the contractor; or (¢) circumstances where the contract expressly provides
aright to damages, indemnification or reimbursement.

* When Used: This clause should be used on an exception basis and only when it is anticipated that liability
may be an issue and therisk and liability to the Commonwealth is negligible. In such cases, the above
clause should be included in written solicitations and contracts, as well as procurements made on a sole
source or emergency basis. Examples are: office supplies and equipment, paper products, printing,
furniture, audio/visual equipment, consultant services, media services, equipment maintenance, etc. Prior
review by risk management and/or legal counsel is recommended before including in a solicitation or
contract. Note: The clause may be modified, as applicable, depending on the intended use of the goods
and/or services.

B. LIMITATION OF LIABILITY: To the maximum extent permitted by applicable law, the contractor’s liability
under this contract for loss or damages to government property caused by use of any defective or deficient
supplies, products, equipment and/or services delivered under this contract shall not exceed the greater of
$ or times the amount of money paid to the contractor under this contract during
the twelve month period preceding the event or circumstance giving rise to such liability. The contractor will not
be liable under this contract for any indirect, incidental, special or consequential damages, or damages from loss
of profits, revenue, data or use of the supplies, equipment and/or services delivered under this contract. The above
limitation of liability is per incident. The limitation and exclusion of damages in the foregoing sentences will not
apply, however, to liability arising from: (a) personal injury or death; (b) defect or deficiency caused by willful
misconduct or negligence on the part of the contractor; or (c) circumstances where the contract expressly provides
aright to damages, indemnification or reimbursement.

* When Used: This clause should be used on an exception basis and only when it is anticipated that liability
will be an issue and therisk to the Commonwealth may be extensive. In such cases, the above clause should
be included in written solicitations and contracts, as well as procurements made on a sole source or
emergency basis. Examples are: software; hardware; two-way communication devices;, telephone
equipment; medical, dental and laboratory equipment and supplies; elevator maintenance and inspection
services; food service; medical service, etc. Caution: The potential risk must be calculated in dollars and
indicated in the first blank. Delete the remaining part of the sentence. If the risk value cannot be
determined within a reasonable amount and the contract is for indefinite quantity (e.g., annual contract),
estimate the approximate annual value and fill in the dollar amount. Enter a multiplication factor in the
second blank, such as two (2) or some other reasonable number. Prior review by risk management and/or
legal counsel isrecommended beforeincluding in a solicitation or contract. The clause may be modified, as
L applicable, depending on the intended use of the goods and/or services.
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